Abstract
Introduction
The law's treatment of the Holocaust has been a topic of continuing discussion between historians and lawyers. Until recently, the discussion centred on
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for involvement in atrocity. 4 In order to show that THL fills this lacuna, the article provides two mapping devices to understand and evaluate THL: first, a normative map that interprets THL in light of two distinct models, the model of the international criminal law of atrocity and the structural reform model. 5 By exploring the similarities between these models and THL we can evaluate what kind of process THL is and whether it is desirable or not. Secondly, the article points to the ramifications of this new mechanism by mapping how it alters the relationship between law and the historical understanding of the Holocaust as shaped under the paradigm of criminal law.
My principal argument is that the class civil action offers a new and original way of dealing with dilemmas which arose in Holocaust trials in the past, at two levels: justice to the parties and justice to history. Indeed, the class action provides ways for the law to deal with the liability of bureaucratic institutions in connection with the Holocaust, due to such factors as the group structure of the claim and the change in the role of the court. With respect to the question of justice to history, I argue that the restitution actions made a substantial contribution to a field which had been mostly obscured by criminal law -the relationship between the state, corporations, and civil society in the carrying out of mass crimes. While the international criminal law of atrocity has focused on the individual perpetrator, the class actions shifted attention to the organization, and specifically to the complicity of private corporations in the plunder of victims of the Third Reich. In this respect, the restitution actions brought the law closer to contemporary historical research, which is developing tools to examine this relationship in order to assess the responsibility of bystanders or 'enablers' for the crimes of the Holocaust. 4 See Bush, 'The Prehistory of Corporations and Conspiracy in International Criminal Law: What Nuremberg Really Said', 109 Columbia L Rev (2009) 1094. As Bush emphasizes (at 1098), no corporation has ever been charged with or convicted of an international war crime or similar offence, and only individuals were charged in the first trials at Nuremberg and Tokyo as well as in the four subsequent trials at Nuremberg that focused on managers, directors, and owners of giant German enterprises such as Krupp 189, [198] [199] . Instead, the ICC's jurisdiction includes crimes similar to conspiracy like joint enterprise and aiding and abetting, as well as liability for 'contributing to a common purpose' as a surrogate for conspiracy. See Rome Statute of the ICC Art. 25(3), 17 July 1998, 2187 UNTS 90, at 105 (extending ICC jurisdiction to a person who 'contributes to the commission or attempted commission of such a crime by a group of persons acting with a common purpose'). As a consequence of these developments 'the law concerning both corporations and conspiracies is in knots' (Bush, supra, at 1101). 
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EJIL 23 (2012) , Section 2 provides a brief overview of THL and of the principal critique levelled against it. Section 3 argues that the criticism can be explained by the hegemony of the criminal paradigm over the legal imagination with respect to the Holocaust. It develops an alternative and more positive evaluation of the ability of civil litigation to deal with certain aspects of the Holocaust. I argue that THL actually reflects developments in international criminal law from the past two decades which were intended to pierce the shield of state sovereignty. I further argue that THL was intended to achieve a similar goal of removing the immunity of private corporations, which had avoided accountability for the use of slave and forced labour, robbery, and plunder during the Holocaust. 6 In both cases, the breakthrough imposition of legal liability is based on three central developments: overcoming the obstacles of territorial jurisdiction and of statutes of limitation, and the change in the standing of the victim. I then show how THL also reflects aspects of the structural reform model of litigation, in particular the use of the class action procedure, enabling the law to hold large organizations accountable.
Thereafter, I focus on the main difference between THL and the two models: the fact that the actions were settled. One of the central criticisms against THL was that none of the actions resulted in a principled court decision, and thus the law apparently failed to accomplish its central task: justice, that is, the reasoned determination of legal liability. We appear to be facing a paradox: the criminal law's failure to deal with bureaucratic responsibility for the Holocaust and, in particular, that of private corporations led to the adoption of the tools of private law. The American class action provided a way to unite defendants and numerous anonymous plaintiffs and to put unprecedented pressure on the corporations to cooperate with the plaintiffs' representatives. However, civil litigation is irremediably linked to settlement as a disputeresolution mechanism, and settlement, by definition, undermines the attempt to determine legal and historical responsibility, as it allows the defendant to pay without the issue of liability being determined. Thus, it could appear as though the defendants emerged victorious -the question of the corporations' involvement in the Holocaust remains concealed from the law.
The third section of the article concludes by examining the compatibility of settlement with the objectives of international criminal law as well as with the objectives of the class action for violations of human rights. I argue that the case of THL shows us that settlement can constitute an important way to defeat corporate immunity. 6 A similar claim was made by Prof. Burt Neuborne who served as counsel to the plaintiffs in much of the THL: 'I felt the litigation was necessary to close a hole in international jurisprudence.' He explains that international criminal law developed doctrines and institutions to deal with 'the monster who establishes and operates death camps'. However, 'there has been no parallel discussion about how to deal with the person who manufactures and sells the poison gas or the barbed wire for use in the death camps, knowing that the profit-making activity aids and abets in the commission of a crime against humanity'. Neuborne therefore advocates recognizing 'a general principle of international law that causes the profits of genocide or crimes against humanity to be held in constructive trust for the victims': Neuborne, 'Preliminary Reflections on Aspects of Holocaust-Era Litigation in American Courts', 80 Washington U LQ (2002) 795, at 829.
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The culmination of the actions in settlement also raises doubts about their ability to do 'justice to history'. Section 4 evaluates THL from the perspective of law and history. I argue that the scathing criticism voiced by historians also derives in part from the attempt to understand THL in light of the criminal law paradigm. I argue that the civil litigation paradigm employed by THL alters the relationship between law and history, and encourages the creation of non-hegemonic historical narratives about corporate responsibility. Notwithstanding the absence of any court decision determining the degree of their liability, following the actions, many German companies established internal historical committees charged with examining their involvement in the Holocaust. Because of the separation between civil and criminal law, the link between genocide and money had been obscured for decades. The hybridity of THL, a private law mechanism with public aspects, allows the financial story behind the Holocaust to be told, revealing that human rights violations are also about money.
Thus, while civil litigation has not replaced criminal prosecutions for involvement in the Holocaust, THL represents a paradigm shift in the sense that civil litigation has become a more relevant and influential track. It is my contention that THL created a new idiom of responsibility for business involvement in the crimes of the Holocaust, possibly offering a model to be applied to other human rights violations by corporate actors. The exact contours of this new model are discussed in a forthcoming article. The purpose of this article is conceptually to frame the meanings of THL and consider its ramifications.
Holocaust Litigation at a Crossroads: Between Criminal and Civil Law A Holocaust Restitution Litigation: An Overview
Restitution claims made their debut in American courts in the mid 1990s.
8 A campaign headed by the World Jewish Congress garnered considerable political support and spurred the US Senate Banking Committee to hold hearings on dormant accounts of Holocaust victims in Swiss banks in 1996. 9 The Clinton administration provided tailwind by treating Holocaust restitution as a subject for federal policy and action. The US State Department became deeply involved, as Under Secretary of Commerce Stuart Eizenstat was appointed to lead a governmental inquiry into Holocaust reparations. Slany, 'The State Department, Nazi Gold, and the Search for Holocaust Assets', in ibid., at 30, 31. Marrus traced the campaign to reports accusing Swiss banks of mishandling Holocaust-era accounts and mistreating victims' descendants, which were circulated in the international media from 1995. See Marrus, supra note 2, at 11-15. 10 See Slany, supra note 9, at 32-41.
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EJIL 23 (2012) , Swiss banks were the first target of mass class actions filed in US federal courts on behalf of Holocaust survivors. Soon to follow were claims for life insurance plans and demands for compensation for slave and forced labour. 11 Litigation also expanded to include banks in other countries and other private corporations. 12 All actions were initiated by private lawyers representing groups of victims. 13 In 1998, Swiss banks were the first to settle, for an unprecedented US$1,250 million.
14 Shortly thereafter, a series of claims against German corporations led to the establishment of a US$5,000 million fund to which the German government and corporations contributed in equal shares, and to the signing of an Executive Agreement between the governments of Germany and the United States. 15 None of THL was ultimately resolved on the merits. After a process of negotiation in the shadow of the actions, 16 the settlements reached between the parties to litigation avoided any clear ruling on the legal responsibility of the private corporations. Indeed, wishing to avoid reputation damage and the monetary costs of ongoing litigation, corporations preferred to settle without formally assuming any legal responsibility. 17 The legal pressure, however, did yield some historical findings. Swiss banks agreed to a comprehensive audit, and German corporations established historical committees and opened their archives to historians whom they appointed to investigate their involvement in the Holocaust. 18 In addition, during the stage of distribution, Holocaust survivors and their family members completed questionnaires in which they described
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their losses. 19 Though the courts did not make any pronouncement of liability, they were actively involved in the negotiation process as well as in the implementation of the Swiss bank settlement, issuing numerous rulings as to the proper categorization of claims and allocation of funds.
20
B On the Legal Theory and Doctrine
From the perspective of ordinary legal conduct, Holocaust restitutions claims had to overcome considerable formal barriers, as the claims (a) were filed over 50 years after the facts, and (b) were often instigated by descendants of victims who had either perished during the Holocaust or passed away in the intervening years. The emergence of claims within US federal courts, distanced in time and space from European soil, added a third material difficulty, as the claimants initiated proceedings (c) far outside the jurisdictions in which the acts were committed, and in which the corporate defendants were incorporated. Nevertheless, in addition to the favourable political environment, a number of characteristics of the American legal system allowed a better forecast for THL than would have been the case in any European jurisdiction.
First, US law grants federal courts 'original jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of nations or a treaty of the United States'. 21 This provision, known as the Alien Tort Statute (ATS), was redeemed from near oblivion in 1980 in the landmark case of Filártiga v. Peña-Irala. 22 It soon became a platform for an increasing number of claims in which US federal courts were asked to assert universal jurisdiction over human rights violations. 23 Although the courts responded to such claims somewhat haphazardly at first, and became increasingly cautious in extending their powers extraterritorially, 24 the expansion of jurisdiction should not be underestimated. The application of universal jurisdiction under the ATS should be read together with parallel developments in international criminal law that has seen increasing claims for universal jurisdiction by domestic courts. 25 This development in American jurisprudence provides that universal jurisdiction is not confined to the sphere of criminal law.
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EJIL 23 (2012) , THL claims were crafted in various forms in order to assert the jurisdiction of US courts over the claims. In some instances, American citizens were named as claimants. 27 In others, claimants invoked the ATS in support of their choice of forum. 28 In comparison with other ATS-based claims, Holocaust era claims have specific characteristics, particularly due to their historical character. 29 It seems, however, that the renewed use of the ATS played some background role in generally enhancing the receptivity of courts to claims based on grave human rights violations that occur outside their territorial jurisdiction. 30 Second, and more important for understanding the turn to American courts, is the availability of class actions in the American legal system, generally unrecognized by civil law jurisdictions. Class actions circumvent the need for individuated claims, and are structured in a way that aggregates interests and incentivizes lawyers to devote the necessary time and effort and take on powerful opponents. Furthermore, class actions provide more efficient leverages for acquiring evidence, and can focus on evidences of pattern and practice rather than on a concrete linkage between every claimant-victim and defendant.
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To this legal mechanism one should add the use of the unjust enrichment doctrine that is not restricted to the relationship between the tortfeasor and the injured. By invoking claims of unjust enrichment, restitution claims can be directed not only towards the principal wrongdoers, but also their second-hand accomplices, such as banks that did business with the perpetrators, and this by the victims' successors. The unjust enrichment cause of action, together with the fact that the defendants were corporations with continuing legal personality, also helped to overcome the 50 years that had passed since the Holocaust. Apart from the removal of some external barriers that had previously shielded German industry from restitution claims, 32 in targeting corporations and financial institutions with unjust enrichment claims, the focus shifts from past injustice to the present wrongful holding of ill-gotten gains. This shift, although heavily criticized by some commentators, 33 can help to overcome statutes of limitation that set time limits for civil actions. 27 Neuborne, supra note 6, particularly nn. 29-31. 28 34 criticized the negotiation process prodded by courts and the monetary settlements that followed as undermining the rule of law. 35 Another concern, which is longstanding in the context of reparations for Holocaust victims, was that monetary settlements, particularly when reached after a process of negotiation, would reproduce a stigmatic imagery of Jews. 36 These general concerns seem to be connected to the shift of paradigm from criminal to civil law.
A more detailed criticism that relates to the unique characteristics of THL was raised by Holocaust historian Michael Marrus.
37 First, he argues that the very concept of unjust enrichment fails to deliver justice, because many corporations were not actually enriched as a consequence of their activity during the Holocaust. 38 Secondly, and more fundamentally, the focus on monetary gains shifts attention away from the gravest crime committed during World War II -mass murder -to theft. This focus amounts to a distortion of history, leading Marrus to claim that '[the law] gets the history wrong'.
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Let us examine these lines of criticism in more detail. Marrus' criticism of the inability of the doctrine of unjust enrichment to capture corporate wrongdoing during the Holocaust is justified with respect to some but not all grounds of restitution invoked by the plaintiffs. Indeed, for only one type of claim ('wrongful enrichment') does the law of restitution require that the wealth of the defendant actually be increased. 40 Claims 34 Marrus, supra note 2, at 25. . See also Goschler, supra note 11, at 401. Even proponents of reparations mechanisms were found to distance themselves from the aggressive litigation style of the lawyers involved. 36 It is not surprising that Marrus quotes the director of the Anti-Defamation League as being concerned that it would appear that Jews died because of their money: Marrus, supra note 2, at 86. This fear clearly resonates with the image of the aggressive Jewish lawyer negotiating for settlement: ibid., at 28-30. 37 Ibid. 38 Evidently, the corporations against which the actions were filed were not chosen according to their relative fault in using forced and slave labour, but rather for their financial standing and their international activity. Going after the 'deep pocket' was considered, in this respect, an arbitrary choice: ibid., at 90. 39 Ibid., at 103. 40 Michael Thad Allen distinguishes between three types of restitution claims which are often conflated:
quantum meruit (restitution of unpaid wages), unjust enrichment, and wrongful enrichment. Claims of unjust enrichment are claims for the restitution of mistaken payments. The remedy is the fair-market value of the benefit conferred. Wrongful enrichment, in contrast, arises out of a wrong, not a mistake. In this case, the law expresses disapproval by allowing the plaintiff to recover profits deriving from the labour if they are higher than the fair value of the benefit. Of these three categories of restitution claims, only claims for wrongful enrichment in which the plaintiff sues for a portion of profits imply actual enrichment by the defendant. The restitution actions were grounded in quantum meruit and wrongful enrichment. While claims for quantum meruit for slave labour were credible, they are inadequate in Allen's view because they would result in small amounts of damages to each plaintiff. This view does not account for the fact that the aggregation of tens of thousands of small claims can constitute a substantial burden on defendants and therefore serve to hold them accountable for human rights violations: Allen, supra note 1.
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EJIL 23 (2012), for restitution of unpaid wages, unpaid bank accounts, and interest accrued thereon need not meet any such requirement. Thus, the critique relating to the absence of profits is justified only with respect to a portion of the restitution claims.
There is certainly no correlation between the severity and extent of human rights violations and financial benefits accrued from those violations. 41 Reparations, for these critics, should be about oppression and human rights violations, not about returning property wrongfully taken. 42 To the extent that Holocaust restitution claims are meant to be about more than just money, the structure of the unjust enrichment doctrine (focusing on disgorgement of profits rather than compensation for losses) seems to misguide these claims altogether. 43 However, one may argue that the restitution claims' focus on the payment of money does not necessarily trivialize and commodify the Holocaust by reducing it to grievances about property. 44 Monetary recovery, especially if it includes a disgorgement of profits, can vindicate the plaintiffs' inalienable right to control their labour and life by providing a material and not merely expressive response (such as an apology) to human rights violations. 45 As legal scholar Hanoch Dagan writes, '[r]estitution provides a credibility check to human rights law'.
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A more troubling criticism is voiced against the focus on monetary gains, which is inherently tilted towards claims that proceed from lesser crimes, such as embezzlement 41 Marrus, supra note 2, at 91, 101-103. 42 and even the use of forced labour, displacing the focus from the much graver crimes of mass murdering millions of people and the complete erasure of communities and cultures. This leads Marrus to ask whether the attention to robbery might not 'cast murder into the shade'. 47 To this one may reply that the more atrocious aspects of the Holocaust had already been the subject of legal treatment in criminal trials since Nuremberg. Dealing with 'lesser' crimes does not erase these previous efforts. Furthermore, criminal law, because of its individualistic bias, has failed to address corporate complicity in the Holocaust. It was only through tort and property claims that the law has been able to address business involvement in the Holocaust.
With respect to the distortion of history, Marrus argues that the disproportionate emphasis on a few successful international corporations and the framing of claims under particular doctrines that help to bring them to court led to the misapprehension of contentious historical matters, such as the complicity of bystanders and the immediate causes of the Holocaust. 48 According to this view, by focusing on the role of the private corporation, the restitution actions ignore and diminish the role of the state. 49 In addition, they focus on private corporations to the exclusion of the public sector and the agricultural sector, which had both used forced and slave labour to a high degree.
Finally, Marrus turns his criticism to the monetary settlements. While in the past criminal courts produced judgments on the merit, even if distorting the historical understanding, they at least were about 'justice'. The restitution actions did not even produce this result, as they all ended with monetary settlements. Thus an uneasy feeling was created, that 'it was all about money'.
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Restitution Actions under the Transnational Paradigm
I believe that much of the criticism voiced against THL is due to a mistaken conception of the nature of these actions and their relation to the international criminal law of atrocity. Two unarticulated assumptions seem to inform the negative evaluation of THL. First, it is assumed that criminal law provides the proper and privileged legal 47 Marrus, supra note 2, at 87. 48 Ibid., at 103-107. The efforts of European corporations to enter the American market turned them into preferred defendants, without due regard to their relative culpability. This led to the exclusion of public corporations, dissolved SS-owned corporations, and other small manufacturers, farmers, and households, despite their vast use of slave labour during World War II. 49 Ibid., at 103. It is important to note that there is an ongoing historical debate about how to divide the responsibility between state and private corporations for the use of forced labour. idiom to address the atrocities. Labelling such acts as torts or 'unjust enrichment' and seeking redress through private actions provokes the concern that the events are trivialized. A second assumption relates to the nature of the litigation as falling squarely under the rubric of private dispute resolution as distinct from the protection and promotion of public values. Below I turn to examining critically these assumptions in light of the American legacy of civil rights cases that dismantled legal segregation across the United States. My argument proceeds in a few stages. First, I identify parallel legal developments in the international criminal law of atrocity and the American civil class action for human rights violations. Secondly, I argue that these structural similarities reflect a common concern underlying both bodies of law -a systematic attempt to overcome structural sources of impunity from liability for human rights violations. Historically, the two paths crossed early on, in the 1947 attempt of the NAACP to begin an action against the US government for allegedly committing genocide against blacks in violation of the Genocide Convention. 51 The failure of the international venue later led to the rise of American domestic public law litigation as the main instrument of social reform during the 1970s. 52 These two bodies of law had developed separately, until the mid-1990s. Indeed, the two bodies of law seem to have taken a very different approach to the bureaucratic aspects of human rights violations. While the international law of atrocity developed tools to pierce the shield of state sovereignty in order to attribute legal responsibility to identifiable individuals, the American structural reform litigation focused on reforming bureaucratic organizations involved in gross human rights violations by abandoning the focus on individual guilt. We should understand the Holocaust restitution actions as an innovative attempt to bring these parallel bodies of law together in order to make European corporations answerable for their complicity in gross human rights violations during the Holocaust.
53 I argue that in doing so THL created a hybrid legal form capable of dealing with a persisting lacuna in the jurisprudence of the Holocaust.
A The International Criminal Law of Atrocity
Law's continued encounter with state-organized crimes since the end of World War II has brought about radical legal transformations. These changes have matured into a corpus of international criminal law dealing with the most heinous crimes, which Lawrence Douglas has called the 'jurisprudence of atrocity', 54 and which I refer to here as the international criminal law of atrocity. at New York University School of Law on July 9, 2012
http://ejil.oxfordjournals.org/
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We should not view the changes of recent decades in international criminal law sporadically, as isolated reforms meant to overcome certain legal obstacles, but rather as amounting to a paradigm shift in our understanding of the substance and processes of criminal law. 55 'Perhaps the clearest way in which the contact with atrocity has changed law', Douglas explains, 'is by puncturing the shield of sovereignty. Today we accept without argument the idea that state actors responsible for atrocities should have to answer for their conduct in courts of criminal law.' 56 However, for this to happen, the law had to change its basic assumptions. Traditional criminal law views criminal behaviour as a deviant act harmful to community norms and interests. In this model, the culprit characteristically is an individual, and the state intervenes as the accuser and the agent for enforcing and defending violated norms of community order. The jurisprudence of atrocity begins with the opposite assumption. Here the state is no longer the locus of legality, but rather it is the source of illegality. 57 Hence, the shield of state sovereignty has to be pierced. Other innovations resulting from this conceptual shift include the establishment of individual accountability of government officials, and the recognition of new crimes such as crimes against humanity and genocide.
For these 'supranational crimes' to take effect, the legal world had to change dramatically. The new crimes (crimes against humanity and genocide) explode the spatiotemporal limitations on prosecution, as they are not governed by prescriptive periods 58 and can be tried under universal jurisdiction by domestic courts. 59 Indeed, these changes were needed in the absence of an international judiciary, in order to enable domestic courts to enforce international norms. This in turn has resulted in a radical transformation of criminal procedure, from being concerned mainly with the rights of the accused, to a sustained attempt to facilitate prosecution by protecting the rights of victims.
60 This victim-centred jurisprudence can make sense only if we understand that these trials revolve around state officials who promote state policies and not with deviant individuals who had to be protected against the centralized coercive powers of the state. 55 Ibid. 56 1968, the international legal community agreed that supranational crimes such as crimes against humanity and genocide should be controlled by no prescriptive period: Douglas, supra note 54. 59 The first recognition of a principle of 'universal jurisdiction' (that is, jurisdiction conferred exclusively by the nature of the crime) was articulated in the In light of the profound transformations of the legal landscape, many authors call to recognize a revision of the goals of criminal trials, replacing traditional objectives such as correction, retribution, and deterrence with expressive, didactic purposes such as clarifying the historical truth and building collective memory. 61 It is important to note that modern criminal law had tried to minimize its expressive role, as this had put it in dangerous proximity with 'show trials' and the risk of betraying justice for politics. This was precisely Arendt's criticism of the Israeli prosecution of Eichmann. However, by identifying the unique characteristics and goals of the jurisprudence of atrocity, a new justification for the expressive role of the trial has emerged.
Notwithstanding this shift, there remains a persistent incongruity in the jurisprudence of atrocity between the commitment to individual responsibility and upholding the expressive goals as the main rationale for the trial. 62 The most convincing argument for the continued insistence on establishing individual liability, notwithstanding the major changes in the legal landscape, can only be explained as stemming from the choice of criminal law as legal tool. Individual responsibility is the heart of criminal liability, based on a strong notion of the autonomy of the individual, which justifies the severe sanction of taking liberty. 63 However, it is this very demand that has undermined the ability of criminal law to address the collective aspects and the bureaucratic organization of the crimes. 64 Jurists have long struggled with this difficulty, and I suggest that only by turning to private law during the 1990s did they find a way to address the involvement of bureaucratic organizations in the crimes of the Holocaust. 
B From Criminal to Civil Litigation
As indicated in section 2, since the revival of the ATS in 1980, US courts have gradually agreed to adjudicate atrocity through civil litigation. Most of the literature on international criminal law ignores this development, presumably because of its civil character. Nonetheless, in recent years a number of scholars have argued that ATS litigation should be seen as the American version, or 'translation' of the principle of accountability for human rights abuses in international law, due to the general American preference for civil remedies and features of the American civil justice system which makes civil litigation attractive to plaintiffs. 66 These authors suggest viewing ATS litigation as part of the development identified by Harold Koh as 'transnational law', characterized by the 'coupling of a substantive notion of individual and state responsibility -with a familiar process -adjudication -and a normative goal -the promotion of universal norms of international conduct'. 67 This allows domestic courts (both civil and criminal) to act as agents in the enforcement of international norms.
THL had to overcome formidable limitations of time and place. In the United States, the ATS, by granting jurisdiction to federal courts for violations of human rights wherever committed, creates a universal jurisdiction in the civil sphere. Though the Holocaust restitution actions were not all legally grounded in the ATS, the ATS precedents provided support for the legitimacy of civil litigation for human rights violations which occurred abroad, 68 based on the same rationale of removal of immunity from liability under international law. However, unlike ATS litigation, in the restitution actions, the international law aspect of the civil litigation was perhaps more difficult for observers to identify, given that the domestic law doctrines of restitution and tort law were invoked. 69 This, together with the fact that the defendant corporations had entered or were attempting to enter the US market (thus obviating the need expressly to rely on universal jurisdiction) may have contributed to obscuring the recognition that the Holocaust restitution litigation forms an integral part of transnational litigation. However, in my view, only this realization can explain the US courts' willingness to serve as forum for this type of litigation, as well as the actions' wide public reception, notwithstanding the weakness of the legal claims and the fact that the defendants were European companies sued for acts committed in Europe. As noted, time limitations were also a substantial obstacle, as the facts had occurred 50 years before the claims were filed. As indicated in section 2, the fact that the defendants were corporations and the focus on restitution claims created the legal bridge in time that allowed the litigation to unfold. Nonetheless, the defendants' lawyers argued that the claims were time-barred. 71 In some of the cases in which judicial determinations were made prior to settlement, the courts held that exceptions to the statutes of limitations applied. 72 However, in the majority of cases, the time defence was defeated by the settlement of the cases, which helped to avoid the legal determination of this question on the merits. 73 Indeed, Michael Bazyler argues that early settlement created a sort of precedent: following the settlement of the claims against the Swiss banks for events originating in the 1930s and 1940s, other actions filed against other corporate defendants were settled. 74 In my view, had the restitution litigation been viewed by the parties as 'ordinary' civil litigation, the defendants would have felt more confident that they could avoid liability by relying on the statutes of limitations, and therefore would have been less inclined to settle. Thus, only by understanding the restitution litigation in light of the removal of temporal limitations in international criminal law can we find a satisfactory explanation for the US courts' willingness to open their doors to this litigation, find exceptions to the statutes of limitation, and for the defendants seriously to entertain the claims.
Along with the removal of obstacles of place and time, a third parallel between the jurisprudence of atrocity and the Holocaust restitution actions can be found in the improved standing of the victims. As seen above, international criminal law has moved from a focus on the rights of the defendant to a recognition of the rights of the victim. American civil litigation can be seen as providing comparable support for victims as plaintiffs in class actions. There had been attempts in the past to file civil claims for unjust enrichment and tort liability in European courts against firms for their involvement in the Holocaust. 75 However, these claims were rare and had mostly failed because of the structural problems of civil litigation in Europe. Individual Holocaust survivors claiming relatively small amounts of money would have to face giant corporations benefiting from excellent legal representation and 71 other advantages of size. In such a configuration, the claimants did not stand a chance. In this sense, the general recognition of universal jurisdiction, which, as we have seen above, took the form, in the United States, of ATS litigation, was particularly significant for the restitution claimants, as it supported granting them access to US courts. Only in US courts could they rely on the powerful device developed since the 1970s to deal with violations of human rights by large bureaucratic organizations -the class action. Class actions allow courts to aggregate the claims of large groups of persons and resolve their common disputes in a single proceeding, thereby levelling the playing field between plaintiffs and defendants and allowing even those individuals with small or weak claims to obtain legal redress. Instructive in this respect is the decision in Bodner v. Banque Paribas 76 rejecting a call for dismissal, on forum non conveniens grounds, of an ATS suit by descendants of Holocaust victims against a number of French banks for complicity in the expropriation of the victims' funds deposited in the defendant banks during the 1930s and 1940s. The court declared that since the defendants had not established that an equivalent class action mechanism exists under French law that could provide the plaintiffs with similar or appropriate redress, they had failed to show an adequate alternate forum. While class actions are not a standard feature of the transnational litigation brought before US courts under the ATS, 77 they are certainly unique to the American civil justice system. 78 In my view, the class action is a crucial feature that enabled American law to deal with accountability of large bureaucracies for human rights violations.
Thus, just as international criminal law overcame the immunity of individual state officials for atrocities, THL abolished the de facto immunity of private corporations for the use of slave and forced labour, robbery, and plunder during the Holocaust, in both cases by overcoming the obstacles of time, place, and the weak position of victims in the legal arena. 
C The Structural Reform Model for Human Rights Violations
In this section I argue that THL should also be read in light of the structural reform model of litigation. 79 This model abandons the focus on individual liability to tackle the ways that large bureaucratic organizations determine social conditions. By understanding the Holocaust restitution claims as part of the structural reform model -a form of litigation tailored to address the difficulties of prosecuting large bureaucratic organizations -one can see how the restitution actions finally allowed the law to begin addressing the involvement of private bureaucratic organizations in the Holocaust. 80 Thus, I argue that while the restitution claims could not have taken place without the conceptual changes that were developed in the field of international criminal law (such as the recognition of universal jurisdiction and overcoming time limitations), it is the structural reform model of civil class actions that allowed the restitution actions to shift attention from the individual (human) perpetrator to the organization, and to the unresolved issue of the complicity of private corporations in facilitating systematic and gross violations of human rights during the Holocaust.
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In his canonical article, 'The Forms of Justice', 82 Fiss turns the attention of legal academia to human rights class actions brought before US courts during the 1960s and 1970s. These actions should be understood as amounting to a shift of paradigm for adjudication, which Fiss calls the structural reform model. Under this model, a fundamental change takes place in relation to party constitution, the role of the judge, and the nature of the remedy sought in court. Fiss attributes the law's need for the new juridical tool of the class action to the bureaucratic structure of modern human rights violations. He writes:
Structural reform is premised on the notion that the quality of our social life is affected in important ways by the operation of large-scale organizations, not just by individuals acting either beyond or within these organizations. It is also premised on the belief that our constitutional values cannot be fully secured without effectuating basic changes in the structures of these organizations. 83 The problem arises out of the lack of legal tools adequately to address human rights violations by bureaucratic organizations, both state and private. The failure of the law stems from the application of individualistic tools of dispute resolution to deal with the conduct of bureaucratic organizations.
Indeed, one of the most important innovations of the structural reform theory involves the issue of individual liability. The ability of the structural reform model to overcome the law's systemic failure in relation to the bureaucratic organization is dependent upon its willingness to abandon a cornerstone of civil litigation -the principle of individual liability. It is here that we can see why the Holocaust restitution actions can be read as fitting the structural reform model -because of the model's capacity to turn attention away from the individual manager to address the responsibility of the organization. Here we also see an important way in which the civil road diverges from the criminal road of Holocaust trials, precisely by removing the obstacle of proving individual liability.
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The structural reform model aims to change the grammar of civil litigation so as to equip the law with sufficient tools to encounter these organizations. As explained by Fiss, the role of the judge is no longer limited to private dispute resolution but is rather to 'give concrete meaning and application to our constitutional values'. 85 We identified a similar development in the jurisprudence of atrocity with the growing recognition of the didactic role of trials. In order to facilitate this broader role for private litigation in relation to the articulation of public norms, the class action introduces a change in the party structure by shifting from the individual to the group. 86 As indicated above, by creating a class out of individual plaintiffs, the class action levels the legal playing field and puts victims of human rights violation in the centre of the litigation. Here again, this development is comparable to developments in international criminal law, which increasingly protects rights of victims in criminal trials. 87 More fundamentally, the structural reform action changes our understanding of the proper remedy. Instead of identifying a past wrong to be compensated for, the action aims to reform an ongoing violation by way of injunction. Fiss stresses that the goal of the structural remedy is not to compensate for a violation, but rather to remove the threat posed by an organization to the constitutional values. With this new remedy in mind, we witness a fundamental change in the role of the judge in the Anglo-American adversarial legal system. Instead of the judge as umpire, detached and passive, the judge in the structural reform actions is involved and proactive. The judge, in other words, becomes himself a bureaucratic judge, one who manages the reform and monitors its implementation.
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84 See supra nn. 3-4. 85 Supra note 5, at 9. 86 The dispute resolution model strictly honours the rights of each affected individual to participate in the process, and thus stresses the importance of the individual. This, however, leaves the individual without institutional support. The structural reform model reconstructs the party structure of an action, making it less individualistic and more group oriented: I.P. THL fits well the model of structural reform action, as it possesses the following characteristics: (1) bureaucratic defendants (large banks, insurance companies, and business firms) allegedly responsible for human rights violations; 89 (2) the related absence of focus on individual responsibility; 90 (3) a large group of survivors-plaintiffs aggregating in class actions; and (4) managerial, proactive courts. 91 However, THL differed in one fundamental way from the structural reform modelthe remedy sought was not injunction aimed at reforming the corporations but rather monetary compensation. 92 In fact, injunction would have made no sense 50 years after the event. Furthermore, settlement seems to stand in tension, if not direct contradiction, with the basic rationale of both the international criminal law of atrocity (stressing the expressive function of the trials), and the human rights class actions (viewing the structural reform of the organization as their main goal). 93 I therefore believe that the preference for monetary settlement presents the most important challenge to explaining the contribution of the Holocaust restitution actions to the two bodies of legal scholarship discussed so far. 89 The three large Swiss banks sued were Crédit Suisse, the Union Bank of Switzerland (UBS), and the Swiss Bank Corporation: Marrus, supra note 2, at 12. The defendants in the slave and forced labour actions included such large companies as Siemens, Daimler Benz, Volkswagen, Degussa, Hugo Boss, Bayer, Hoechs, as well as Ford and its German subsidiary: ibid., at 20. Finally, the insurance claims were brought against giant insurers such as Allianz and Generali: ibid., at 22. 90 The absence of focus on individual liability derives from the fact that the defendants were legal entities (as opposed to individuals), coupled with the primary focus of the claims on issues of property law (as discussed above, unjust enrichment does not require proof of wrongful intent on the part of any individual within the defendant organizations). 91 The court's managerial activism is exemplified in particular by Judge Korman of the Brooklyn Federal Court in the Swiss banks litigation who, among other things, initiated the consolidation of the three initial claims, urged the plaintiffs to appoint Burt Neuborne as special counsel to the plaintiffs (Bazyler, supra note 68, at 11), is credited with being the architect of the settlement (ibid., at 27), and with overseeing the process of distribution (ibid., at 38-44). As can be appreciated from the above list, these judicial actions are more administrative than adjudicative. 92 In this aspect they were closer to ATS litigation, in which compensation is always the sought remedy.
However, besides the restitution of bank accounts which operated according to a very individualized procedure, the compensation paid in THL did not reflect the calculation of the salary of a specific employee, or even a specific company's profits. Rather, the claims were aimed at entire industries, and related to the general, gross amounts which the companies had failed to transfer to the victims in what has been termed by Eizenstat 'rough justice' (supra note 16, at 137 and 353). Thus, besides the bank accounts, the process of distribution was not guided by the principle of making the plaintiff whole, but by principles of distributive justice and relative need (see supra note 46). For a description of the distribution of the settlement against the Swiss banks see www.swissbankclaims.com/ (last accessed 29 April 2012). 93 Fiss, one of the promoters of the structural reform actions, argues emphatically that there is no room for settlement in this sort of action, since settlement undermines their central objective: the promotion and interpretation of constitutional norms: Fiss, ' Against Settlement', 93 Yale LJ (1983) 1073. According to Fiss, settlements frequently achieve peace but not justice, due to factors such as the coercion of consent, the failure of the process to aspire to free itself from distributional inequalities, the lack of a basis for continued judicial involvement in the restructuring of bureaucratic organizations, and the failure of courts authoritatively to interpret the constitutional values.
D Against Settlement?
The emphasis on settlement paradigmatic of the dispute-resolution function of adjudication appears to send us back to the more limited objective of private litigation, and thereby to undermine the rationales of both structural reform litigation and the international criminal law of atrocity. Fiss vehemently rejects settlement as a tool for the structural reform action as it undermines the judge's role of interpreting and promoting constitutional values. 94 In contrast, the main expectation from the courts in THL was to facilitate monetary settlement. Moreover, the multi-party negotiations supported by the relevant governments have been interpreted as constituting the 'real' process.
95 Do these departures from the structural reform paradigm and the expressive aims of the jurisprudence of atrocity justify the sharp criticism pointed at the restitution claims? Can THL be justified despite its rejection of the 'expressive role' of the court? I wish to argue that, while in absolute terms questions can be raised as to the justice achieved in the restitution actions, the transnational character of the claims and the time elapsed since the facts of the cases occurred, as well as the fact that the defendants were corporations, actually make settlement more appropriate than adjudication to address the bureaucratic aspects of the Holocaust.
First, the questionable legitimacy of the American courts in judging the Holocaust makes it preferable to avoid substantive law decisions emanating from those courts. Secondly, it seems obvious that so many years after the acts, and in a completely different political regime, there would be no sense in reforming the structure of the defendant corporations. Indeed, given the formidable legal obstacles standing in the way of the restitution claims, it seems that the settlements allowed a more substantive justice to be achieved. 96 Moreover, I advance the claim that the monetary remedies obtained by the plaintiffs were actually well suited to the bureaucratic dynamic. Indeed, while the unprecedented sums paid in settlement made particularly salient the goal of reparation, the actions did bring about a certain reform of the corporate culture of the defendants. As noted above, the defendant Swiss banks agreed to extensive audits and German corporations established historical committees and opened their archives to historians. These activities are certainly focused on the past, but they represent a significant shift in the European understanding of the stance of the corporation in the face of human rights abuses. Moreover, some claims against European banks also 94 Ibid. 95 involved accusations of modern-day cover-up of wartime robberies. 97 These claims, the high amounts demanded and paid, and the public relations damage caused led defendants to realize that history has to be dealt with and that the operation of companies can no longer be guided by profits alone.
Furthermore, it can be argued that monetary payments are an appropriate sanction for bureaucratic misconduct. The imposition of financial sanctions is a fitting way to make corporations internalize responsibility, by 'speaking the language' that firms understand. The important point is that through THL corporate immunity for complicity in the Holocaust was removed.
In a broader sense, money is also a fitting remedy for addressing bureaucratic responsibility, whether corporate or governmental, because of its liquidity. Bureaucratic crimes involve complicity between various bodies and are characterized by a multiplicity of actors. The imposition of a monetary, liquid sanction allows for the sharing of the burden of liability. 98 Thus, in Germany, the state contributed 50 per cent of the German companies' monetary settlement, while German corporations that were not sued were encouraged to contribute to the foundation voluntarily. 99 Likewise, in 1997 Switzerland's central bank, together with the defendant banks and a pool of Swiss companies, contributed to the Humanitarian Fund for the Victims of the Holocaust, a fund separate from the fund that ultimately established by settlement. 100 This sharing of liability among bureaucracies reduces the arbitrariness in the choice of defendants for which the claims were criticized. The inter-bureaucracy cooperation and spreading of the financial burden of legal liability reflect the collaboration and sharing of responsibility in the carrying out of the Holocaust. This collaboration was made possible by the monetary character of the remedy, but also by the fact that there was no judgment expressly assigning legal responsibility to the specific defendants in the cases. Thus, settlement provided the conditions of an appropriate response to bureaucratic wrongdoing.
And yet, despite the compensation achieved through settlement, do we not fall into the bureaucratic 'trap' by using monetary settlements that abstract and almost eradicate personal fault and blame? Were these proceedings successful in piercing the veil of the organizations, or were they addressing the organizations as such, asserting their abstract overall responsibility without offering us a theory that penetrates the organizational charts of these companies? The law's difficulty in addressing corporate liability is twofold. First, what is the allocation of responsibility between corporations and the state? To what extent does coercion reduce the corporation's liability? Secondly, how is responsibility allocated within the corporation? What is the human story behind the abstract bureaucratic liability? Formally speaking, the THL did not 97 Marrus, supra note 62, at 19. 98 Compare to Osiel advocating the imposition of collective civil sanctions, the justness of which is purportedly secured by allowing officers to redistribute the sanction internally so that it is levied in accordance with individual guilt: Osiel, 'The Banality of Good: Aligning Incentives against Mass Atrocity', 105 Columbia L Rev (2005) 1751, at 1842-1859. 99 Eizenstat, supra note 16, at 243-260. 100 Ibid., at 98-99.
at New York University School of Law on July 9, 2012 http://ejil.oxfordjournals.org/ provide a satisfactory answer to either of those questions. The German state's contribution to the slave labour settlement fund does not reflect a precise understanding of the complex relationship between state and corporations under the Third Reich. Furthermore, though it contributed to the Humanitarian Fund, the Swiss government adamantly refused to contribute to the settlement and insisted that it was not a party in any way to the THL. 101 If THL provided only a rough answer to the question of the relationship between state and corporations, it completely failed to pierce the bureaucratic veil, in the sense of illuminating the dynamic of liability inside the corporation.
It seems that this failure legally to pierce the bureaucratic veil is inevitable. One of the important insights of the structural reform model is that in order to reach bureaucracies, the search for individual liability must be abandoned. However, I would like to suggest that the veil of the organization was pierced by THL outside the legal process, in the organizational history that was produced as a result of the litigation. Historians commissioned by the defendants as a result of the litigation explored the internal dynamics of the corporations, focusing on individual managers and their responsibility for the corporation's acts. 102 Furthermore, as I argue below, it is the very lack of legal decision that laid the ground for the production of these new historical narratives.
The Civil Action and Historical Research
The discussion of settlement in the previous section reveals that even as THL reflects elements of both the international criminal law of atrocity and the structural reform model, neither body of law, nor the combination of the two, is a sufficient theoretical prism through which to understand the litigation. In a forthcoming article I elaborate on the contours of the new model which THL has created, and which could be used in litigation unrelated to the Holocaust: a model of transnational structural reform in which courts take on a more facilitative than imperial role in order to deal with areas, such as corporate liability, in which there is yet no international consensus. In this section I now turn to examine one ramification of this new model: the changed role of the court as regards the construction of historical narratives.
Various elements of the American civil action, namely pre-trial discovery, the class action, settlement, and private law's lack of focus on individual intent, made an invaluable contribution to historical research, but in a manner very different from that of criminal law. Whereas criminal law aims to produce a uniform and hegemonic narrative pronounced in the official judgment of the court, the restitution actions seem to forego any attempt to form a 'story'. We have seen that the settlement is the source of historians' critique of the restitution actions. 103 In my view, this is a misunderstanding, the root of which is the attempt to find the story in the wrong place. The historical story of the Holocaust as it emerges from the restitution litigation is not to proliferation of historical research on the subject internationally, 120 and made public the new historians' debate about the role of business in the Holocaust.
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Conclusion
Kafka, in his short story, 'Before the Law', captures the dilemma which appears also to be present in the Holocaust restitution litigation. A person who wants to reach the law waits his entire life before the law's gates. As he nears his death, ill and feeble, he asks the gatekeeper why he has not seen anyone else come to the law. The gatekeeper answers that the gate at which he has been waiting was assigned to him only, but is now being closed. One can think in the same manner of the ongoing attempt to bring the Holocaust before the law since the end of World War II. After six decades, it seems that the legal key, in the form of theAmerican class action, has been found to deal with mass bureaucratic human rights violations by European corporations which until then had been immune from responsibility for their acts. When American courts open their doors to Holocaust survivors and other victims of the Third Reich, old and feeble, the settlement signed by the lawyers seems to close the gates of law again, leaving us without a principled court decision. This seems to be the prevailing view among the critics of the Holocaust restitution litigation. In this article, I have attempted to offer an alternative reading of the restitution litigation and to point to the new possibilities it provides. Instead of a 'lesson', the law offers a process which creates incentives to those directly involved in the litigation, as well as increasingly large sections of civil society, to respond and take responsibility in relation to the victims' claims.
